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REQUI RED READI NG: The foreclosure- gate freeze w ill act  as the t r igger for  a  w ave of
legal challenges. Foreclosure-gate freezes will m andate third-party audits consistent with the new
Dodd-Frank Act  financial regulat ions, challenging the foreclosure process for all 50 states, in part ,
for  use of false or defect ive oaths/ affidavits, post -dated assignm ents, fraudulent  notar izat ions or
general robo-signings.

I f one- third of all sales are dist ressed propert ies, freezing foreclosures across the board could cost
billions in a few m onths. I t could perpetuate the state of uncertainty in real estate, m ortgage
finance and banking, and cont ribute to the econom ic drag. I t  w ill cause further overhang.

I t  is uncertain whether the freeze will put  pressure on pr ices or ease pressure. Dur ing the freeze,
less inventory will be available, but greater overall inventory will be in the bot t le-neck pipeline.
Once the per iod, frequency and liquidat ion rate of the bot t le-neck becom e visible, supply and
dem and will adjust  pricing.

Legally,  freezes will create insecur ity in m arketable t it le for  foreclosed hom es, foreclosures in the
pipeline, vacant propert ies, real estate owned propert ies, and propert ies sold within and outside of
the state redem pt ion per iods.

Tit le and insurance com panies will realize greater uncertainty and liabilit y  in want  of j udicial
decisions. The extent  to which defect ive foreclosures will be vacated - causing revival of t it le back
to borrowers - is unknown. Enhanced lit igat ion, ranging from  the innocent  bona- fide purchasers
(BFPs)  to the crim inal foreclosure, will be tested in the court .

The legal answers to the m any quest ions will vary from state to state, as property r ights are
defined by the states.

For exam ple, the courts will re- test  or decide certain m at ters. I f a foreclosure was defect ive or
wrongful,  should innocent  BFPs or non-BFPs (aff iliate banks)  keep t it le?  Exact ly what  does it
legally take to t ransfer or assign t it le and m ortgage debt? Are valid t rust  deeds upon sale effect ive
if the assignm ent  of the t rust  and note fails for  procedural im propr iet ies?

How is the t ransfer and assignm ent  of both the t rust  deed and the note perfected? What  does it
really  require for  the Mortgage Elect ronic Regist rat ion System s (MERS) , as nom inee or beneficiary,
to t ransfer the t rust  deed and note? I s a physical t ransfer of the note required, under local law, to
perfect “ the t ransfer of m ortgage paper as collateral” ? Can a wrongful foreclosure that  r ises to the
level of crim inal fraud and the ut ter ing of false or unlawful inst rum ents affect ing t it le defeat  a BFP,
a BFP within the redem pt ion period, or a non-BFP or affiliate bank?

Generally , BFPs will retain good t it le,  but  m any reversions, rescissions and revivals of t it le will
occur. However, the after- the- fact  f iling of “not ices of rescission” by the
servicer/ t rustee/ foreclosing at torney, declaring the foreclosure " in error," will serve as adm issions
of liabilit y that  the foreclosure sale was wrongful, set t ing the stage for set -asides and punit ive
liability . Tit le insurance and lit igat ion will now take center stage.

I n m any cases, return of the hom e m ay not  be the rem edy for the borrower, but  the banks,
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servicers, t rusts/ Real Estate Mortgage I nvestm ent  Conduits,  t rustees, foreclosing at torneys,
Realtors/ brokers and property-preservat ion com panies m ay be exposed to dam ages, including
injunct ive relief,  t reble and punit ive dam ages. A court could shut  down the foreclosure services
operat ions of certain defendants by injunct ive order under m any varying state and federal laws.

These challenges will also reveal grounds for m ore at tacks on the or iginat ion of the loans, the
servicing of the loans and the foreclosure procedures of the loans.

On Oct . 14, The Nat ional Associat ion of At torneys General announced that  50 states had signed a
joint  Mortgage Foreclosure Joint Statem ent , stat ing, in part , "We believe [ the robo-signing]  process
m ay const itute a decept ive act  and/ or an unfair  pract ice, or otherwise violate state laws.”

Depending upon the state of the foreclosure or evict ion, som e of the likely causes of act ion -
assum ing a wrongful foreclosure and forcible evict ion did take place - m ay include unfair  or
decept ive business pract ices (per state law) , wrongful foreclosure or evict ion (per state law) ,
t respass by forcible and unlawful ent ry,  conspiracy to defraud (com m on law) , slander of t it le;
abuse of process, a litany of possible regulatory v iolat ions, am ong other causes.

Many of these claim s for relief carry t reble dam ages, at torney fees, injunct ive relief and punit ive
dam ages. Legal liabilit y m ay be m aterial. Borrowers in bankruptcy m ay also file federal adversary
lawsuits. Challenges to proof of claim s in bankruptcy cases m ay be enhanced by the argum ents for
lack of author ity or standing.

Challenges to the foreclosure process will t r igger challenges to the or iginat ion process, including
at tacks on standing, secur it izat ion rules, definit ions and pract ices, and elect ronic regist rat ion
system s and authority ( i.e.,  MERS) . This will result in an explosion of investor lawsuits for
buybacks or put -back lit igat ion for failed representat ions and warrant ies.

I f borrowers show that  the banks or t rustees failed to prove that  they perfected t it le to the t rust
deeds and notes, or  failed to prove that  they owned the notes, investors will sue for fraud and
redress of any losses realized on investm ents they did not own.

The bank and financial stocks are falling with the news of foreclosure-gate and foreclosure freezes.
Without  leadership in the banking or financial stocks, growth in the econom y, earnings or bank
lending, a drag will be put  on a m arket  recovery. With som e 13.4 m illion hom eowners, or  28%  of
hom es, underwater with negat ive equity or near -negat ive equity, according to CoreLogic, and som e
7 m illion hom eowners behind on their m ortgages, according to RealtyTrac, foreclosures will
cont inue at  capacity levels.

The recent downward m ovem ent  or reduct ion in the num ber of underwater hom es is at t r ibuted to
the increase in com pleted “ foreclosures.” We m ust  wait  to f ind out  if set -asides of wrongful
foreclosures will reverse that  relat ionship. I n the highest  negat ive-equity states, foreclosure-gate
m ay reveal it s greatest  im pact . Servicers and foreclosing at torneys m ust  pay special at tent ion to
this m ater ial cont ingency.

We m ay have reached a cr it ical econom ic and due process point  in foreclosure capacity.  I n the
overall m ortgage m eltdown solut ion recipe, it  is t im e to eff icient ly m odify a greater num ber of
m ortgages, offer pr incipal reduct ion or forgiveness opt ions, and/ or shared-appreciat ion clawbacks.
Unfortunately, the short  payoff refinance program , released this past  Septem ber, has (again)  been
m et  with lit t le acceptance.

Richard I var Rydst rom  is chairm an of the Coalit ion for Mortgage I ndust ry Solut ions. He can be
contacted at  (949)  678-2218 or rrydst rom @gm ail.com .
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