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REQUI RED READI NG: On March 2 5 , the Financia l Tim es
published an interview  w ith Edw ard J. DeMarco, act ing director
of the Federa l Housing Finance Agency ( FHFA) . I n the interview ,
DeMarco acknow ledged the heavy pressure aim ed at  his office
from  a  variety of sources.

"Certainly, the environment  of the last  number of months has shown
substant ial at tempt  to influence or direct an independent  regulator,"  he said.

I ndeed, the FHFA has found it self at  the center of the polit ics surrounding the state of
the housing m arket . DeMarco's policy decisions over the past  year have earned the
wrath of both Republicans and Democrats in Congress, and even the Obama
administ rat ion has expressed agitat ion on FHFA act ions.

Within the mortgage banking indust ry, however, the FHFA is most ly seen through a
prism  of respect . While some of DeMarco's recent  decisions have created a degree of
debate, his stewardship and the agency's handling of the housing finance market  are
widely respected.

" I  think the FHFA was given an almost  im possible task,"  says Rick Sharga, execut ive
vice president  at  Carr ington Mortgage Holdings, based in Santa Ana, Calif. " I n many
cases, it  is running at  cross purposes: I t  has to keep the housing m arket  stable while,
at  the sam e t ime, wind down Fannie Mae and Freddie Mac."

The FHFA was created by the Federal Housing Finance Regulatory Reform  Act  of
2008, which realigned the regulatory authorit y of the government -sponsored
enterpr ises (GSEs) through a merger of the Office of Federal Housing Enterpr ise
Oversight  (OFHEO)  and the Federal Housing Finance Board. David Kit t le, past
chairman of the Mortgage Bankers Associat ion and the Washington, D.C. -based senior
director of indust ry relat ions for IMARC, recalls the FHFA as being something of an
answered prayer.

"The indust ry always wanted a new and st ronger regulator of GSEs since the 1990s,"
he says. " I f we had a st ronger regulator, we would not  be in the posit ion we're in
today."

James Lockhart ,  the head of OFHEO, becam e the first  director of the FHFA. On Sept .
4, 2008, Lockhart  published a "not ice of establishm ent"  in the Federal Register,
announcing the FHFA was operat ional.  Three days later, Lockhart  announced that  the
agency seized Fannie Mae and Freddie Mac and placed them in federal
conservatorship.

Lockhart  stayed at  the FHFA helm  unt il August  2009, when he announced he was
leaving the office. On Aug. 25, 2009, President  Obam a named DeMarco act ing
director. DeMarco was previously the agency's chief operat ing officer and senior
deputy director for housing m ission and goals.

However, the president  did not propose a successor to Lockhart  unt il November 2010,
when he offered the posit ion to North Carolina Com missioner of the Banks Joseph A.
Smith Jr. Sm ith's candidacy was cleared by the Senate Banking Com mit tee, but  Sen.
Richard Shelby, R-N.C., put  a "hold"  on Sm ith's nom inat ion, calling him  a " tool of the
Obama adm inist rat ion."  The Senate adjourned without vot ing on Sm ith, who
withdrew his candidacy.
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To date, the Obama adm inist rat ion has not  put  forward another candidate to serve as
FHFA director. The administ rat ion has never publicly stated why it has waited so long
to fill Lockhart 's vacancy, although indust ry experts have their suspicions.

" I  can im agine m any people turning down that  j ob offer,"  says Dr. Linda M. Hooks,
professor of econom ics at  Washington and Lee Universit y in Lexington, Va. " I t  is a
daunt ing j ob with such a huge presence. One mistake could mess things up."

" I t  has probably got  to be the m ost  com plicated j ob - dealing with the recovery and
reform ing the GSEs,"  adds Ruth Lee, execut ive v ice president of Denver-based Titan
Lenders Corp. "Who wants to take that  j ob anyway?"

Kit t le expresses concern that  the agency is approaching its third year without  a form al
director.

"When you're an interim anything, I  don't  think anyone really feels comfortable,"  he
says. " I t  is som ething that should have been addressed. DeMarco has done a good
job, but  this is his third year as act ing director. I t  is a total letdown for him  and for
us."

However, Alberta Hultm an, execut ive director and CEO of Orange, Calif. -based USFN,
notes that  the absence of a form al director does not  mean that  the agency is running
at  half speed.

" I t  has not  been a problem,"  she says. "We wouldn’t  be picking up the phone and
calling DeMarco, anyway. We deal with people within the FHFA that  work on issues
that  are im portant  to us."

And no one considers DeMarco to be doing a part - t ime job.

"DeMarco is doing everything he's supposed to be doing without  the official t it le,"
says Les Kramsky, general counsel to The Money Store and a real estate at torney
based in Florham Park, N.J.

Change of PACE

I n any event , DeMarco has m ade a significant  im pact  on the housing finance market ,
and som e of his decisions dur ing the last  two years have reverberated into polit ical
controversy.

I n July 2010, for example, the FHFA stated that  the nat ion's energy ret rofit  loan
programs, specifically those denominated as Property Assessed Clean Energy (PACE) ,
posed safety and soundness concerns for Fannie Mae, Freddie Mac and the Federal
Home Loan Banks, because the first  liens established by PACE loans generated
significant r isk m anagement  challenges for lenders, servicers and securit ies investors.
The FHFA decision effect ively halted the PACE program , which had been gaining
popular ity across the country.

The FHFA's decision em barrassed the Obama adm inist rat ion, which had made green
energy a keystone of it s domest ic econom ic policy. According to The New York Times,
the U.S. Departm ent  of Energy (DOE)  unsuccessfully t ried to change the FHFA's
decision by offer ing a two-year reserve fund to guarantee against PACE- induced
losses.

The FHFA and the GSEs were subsequent ly sued by then-California At torney General
Jerry Brown, who alleged that the federal ent it ies v iolated California laws by
interfer ing with municipal programs that  allowed homeowners to finance energy
retrofit s through property taxes - a key com ponent  of the PACE program . I n August
2011, the U.S. Dist r ict  Court for the Northern Dist r ict  of California ruled that  the FHFA
violated the Administ rat ive Procedure Act  in it s decision to force the GSEs not  to
purchase resident ial mortgages with PACE assessm ents.

On Jan. 26, 2012, the FHFA published an advanced not ice of proposed rulemaking in
the Federal Register relat ing to mortgage assets affected by the PACE programs. The
comment  per iod concluded on March 26. Last month, the FHFA issued a not ice of
proposed rulemaking that  would prevent  Fannie Mae and Freddie Mac from
purchasing loans that  are subject  to liens under the PACE program.

Within the industry, however, DeMarco's act ion was viewed posit ively.

"That  was very controversial,"  recalls Joey McDuffee, head of sales and market ing at
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Wipro Gallagher Solut ions, based in Franklin, Tenn. "But  from the FHFA's perspect ive,
they needed to take a step backward because of the lien posit ion. The agency went
back to it s or iginal mandate. I t  was a necessary decision, no m at ter how unpopular."

"Adding senior liens to property dur ing t imes that  pr ices and values are soft  and the
port folio is burdened with negat ive equity is a ser ious reason to reconsider [ the PACE
program 's]  employment ,"  says Richard Rydstrom, chairman of the Coalit ion for
Mortgage Indust ry Solut ions. "As a stand-alone decision, it  may - at  this t im e - pose
substant ial concerns. But  as part  of a comprehensive solut ion at  another point  in
t ime, it  could be a solut ion."

Bonus brouhaha

Last  fall, DeMarco found himself at  the center of another polit ical storm  when news
reports revealed that  10 GSE execut ives were slated to receive nearly $13 m illion in
bonuses. A bipart isan group of 60 senators, not ing that  the GSEs were st ill losing
billions of dollars, demanded an explanat ion from  DeMarco.

I n test imony delivered before the U.S. Senate Com mit tee on Banking, Housing and
Urban Affairs, DeMarco defended the GSE compensat ion st ructure, stat ing that  it  was
incorrect  to assume qualified GSE leadership could be achieved by paying m odest
salar ies.

"Some have suggested that  we should have no t rouble m aintaining adequate staffing
at  far sm aller pay levels, point ing to outstanding cabinet  m em bers who serve or have
served with dist inct ion on government  pay scales,"  DeMarco said. " I  have ser ious
doubts about  taking this approach to the management  of the enterprises.

"By working at  Fannie Mae or Freddie Mac,"  he added, "your work com es under a
much higher degree of scrut iny and crit icism , and with a lot  less job securit y than
comes with working for any other pr ivate firm engaged in housing finance. Execut ives
who have spent  a career developing their  reputat ions r isk tarnish to those reputat ions
under the highly charged environm ent in which these companies operate today,
regardless of how well they perform  their  dut ies or how great  a financial sacrifice they
make forsaking other pr ivate-sector opportunit ies to assist  the count ry's housing
finance system."

The backlash, however, was swift  and harsh. Rep. Darrell I ssa, R-Calif. ,  the
commit tee chairman, issued a report  ent it led "Governm ent -Sponsored Moguls:
Execut ive Compensat ion at  Fannie Mae and Freddie Mac,"  which said the GSE
execut ive salary st ructure was created in comparison to compensat ion policies at
profitable pr ivate-sector corporat ions and not  federal regulatory agencies. The report
also noted that the GSEs are guaranteed financial rewards, even though Fannie Mae
and Freddie Mac cont inue to register billions of dollars in losses.

I n March, DeMarco did an about - face and announced a new GSE execut ive pay
program that  caps chief execut ives' salar ies at $500,000 and elim inates bonuses.

" I believe the new compensat ion program str ikes the balance between prudent
execut ive pay, including the elim inat ion of bonuses, with the need to safeguard
quality staffing in order to protect the taxpayers' investment  and achieve the
object ives in the conservatorship scorecard,"  he said. "A sudden and sharp change in
pay from these levels would certainly r isk a substant ial exodus of talent - the best
[ execut ives]  leaving first ,  in many instances. A significant  increase in safety and
soundness r isks and in cost ly operat ional failures would, in m y opinion, be highly
likely."

I n May, the FHFA reversed itself again by approving a $600,000 salary for the new
Freddie Mac CEO, Donald H. Layton - $100,000 above the previously announced
salary cap. No public explanat ion was provided for this policy switch.

Jordan Brown, CEO of Ponte Vedra Beach, Fla. -based MarketWise Advisors LLC,
believes that  DeMarco found himself in an im possible situat ion on this issue.

" I think it  is tough to defend ext raordinary compensat ion packages for execut ives
running a government  ent it y where the taxpayers have had to pay m ult ibillion-dollar
bills under their watch,"  he says. " I  understand that  pay needs to be compet it ive.
There is a balance between private- and public-sector compensat ion that needs to be
st ruck. The GSEs now find themselves part  of the public-sector domain, so their
execut ives should be subject  to scrut iny and be in line with other top department
heads of public-sector agencies."
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John Walsh, president  of Total Mortgage Services in Milford, Conn., is support ive of
the logic behind DeMarco's init ial posit ion.

"You get  what you pay for,"  he says. " I f the GSE execut ives go into the private sector,
they m ay lose some qualified people. They need the best  people for the job, and
typically, the best  people want  to be compensated fair ly ."

But  Mat thew C. Clark, chief operat ing officer at  Brentwood, Tenn.-based Churchill
Mortgage Corp., is somewhat less sym pathet ic.

"This is like any other business,"  he says. "When companies do well and make a lot  of
money, execut ives deserve good compensat ions. When companies are run poorly and
lose m oney, the execut ives don’t deserve to make a lot  of money."

Cut the principal?

DeMarco has also been at  the center of another polit ical storm : the quest ion of
mortgage pr incipal reduct ion for loans owned by the GSEs.

" I f you do principal forgiveness, who is it  benefit ing?" DeMarco asked in his Financial
Times interview. "Doing pr incipal forgiveness is what  would protect  the big banks."

Congressional Democrats have been cr it ical of DeMarco's stance.

"Even though com mercial banks have im plemented their  own pr incipal- reduct ion
programs, FHFA stubbornly cont inues to favor massive waves of foreclosures,"  said
Rep. Elij ah Cummings, D-Md., ranking m inorit y m em ber of the House Oversight
Comm it tee. " I t 's high t ime to see the actual data and analyses behind this policy, and
to work toward new approaches that finally put  American homeowners and our
nat ion's economy first ."

"He's been too r igid in refusing to help on foreclosures,"  said Rep. Barney Frank, D-
Mass., ranking member of the House Financial Services Com mit tee. "He's act ing as if
he was head of two pr ivate companies called Fannie and Freddie and not  taking into
account  the impact  this has on the economy, and I  think he should be m ore
cooperat ive with efforts to reduce foreclosures."

Frank went  further, stat ing it  would be no great  loss if DeMarco were removed from
office. When asked by a reporter if DeMarco should be fired, Frank said, "Since he
won't  be more flexible, yes."

But  in an April 4 speech before the Boston Securit y Analysts Society, DeMarco
suggested that  he m ight  change his m ind about principal reduct ions. He cited recent
Treasury Department  changes to the Hom e Affordable Modificat ion Program  (HAMP)
regarding pr incipal forgiveness, and stated that  he was re-evaluat ing the situat ion
and was expected to make a decision by the end of April. However, the FHFA later
announced that  it  was put t ing its final decision on indefinite hold - to date, there has
been no ruling on the mat ter.

Among indust ry experts, DeMarco's init ial reluctance to follow that  st rategy gets
m ixed feedback. Rydst rom  quest ions the FHFA's unwillingness to consider the opt ion.

"The FHFA has a safety and soundness duty to define the problem and available
solut ions com prehensively,"  he says. "There is no j ust ificat ion for not  consider ing all
available solut ions, including principal- reduct ion techniques - in conjunct ion with
other solut ions - to m axim ize the perform ance of the nat ional m ortgage port folio, for
the purpose to stabilize housing finance and m it igate overall taxpayer losses or
interests.

"That  analysis cannot  be lim ited to whether or not  one solut ion (pr incipal reduct ion)
will cause a loss of taxpayer money,"  Rydst rom cont inues. "Safety and soundness of
the mortgage indust ry cannot  be determ ined one issue or solut ion at  a t ime - to
oversimplify the pr incipal- reduct ion analysis with reliance on the m oral hazard and
taxpayer loss arguments is simply no longer acceptable."

IMARC's Kit t le is som ewhat more caut ious to the subject .

"Pr ice reduct ions should be on a case-by-case, not broad-based,"  he says. " I t  should
be decided by the lender, servicer and investor.

Other industry experts are m ore support ive of DeMarco's reluctance.
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"This conjures up some form  of the moral-hazard issue,"  says Bob Dorsa, president  of
the Am erican Credit  Union Mortgage Associat ion. "I  would hate to think that  we would
put  hom eowners up against  each other because someone got  their pr incipal reduced.
People would believe that  others got preferent ial t reatment  because they stopped
making their  mortgage payment ."

"Pr incipal reduct ion represents a fundam ental change to the legal st ructure of the
mortgage m arket ,"  warns Washington and Lee University 's Hooks. " I t  could have long
- term repercussions."

"Pr incipal reduct ion will help very few people,"  says Adam  Leitman Bailey, a New York
-based real estate at torney and law professor at  New York Universit y. " I t  will help the
president , but  it  will not  help the economy. Most  programs since 2008 have not
helped in any way, except  to assist  underwater borrowers who cannot  afford hom es."

The next  act

As for the near future, the proverbial 800-pound gorilla in the room  is GSE reform .
Although tasked with winding down the GSEs, the FHFA did not  seem to make the
quest ion of reform  a pr ior ity. I n fact ,  DeMarco did not  publicly present  the agency's
plan for the future of Fannie Mae and Freddie Mac unt il Feb. 21.

Under the FHFA's plan, a "mortgage market  of the future"  would include a centralized
securit izat ion plat form  backed by nat ional standards for mortgage securit izat ion, a
standardized pooling and servicing agreement , data t ransparency for investors,
unambiguous servicing requirem ents, and a com pet it ive servicing com pensat ion
st ructure. I n tandem, credit  r isk would shift  from Fannie Mae and Freddie Mac to
private investors.

The catch:  Don't  expect  things to happen quickly. DeMarco, in present ing the
agency’s plan, acknowledged that  there was "no near- term resolut ion in sight ."
DeMarco was also vague about  whether the current  GSEs would st ill exist ,  or if a new
ent ity would succeed them.

"Achieving these st rategic goals will fulfill the legal requirements Congress assigned
FHFA as conservator and also prepare the foundat ion for a new, st ronger housing
finance system,"  the DeMarco plan said. "That future may not  include Fannie Mae and
Freddie Mac, at  least  as they are known today."

Also m issing is the private- label secondary m arket , which has not  returned to
anything even vaguely resembling it s pre- recession prom inence.

" I f the economy changes and we get  r id of Fannie and Freddie, who comes to the
rescue?" asks Ralph Sells, president  and CEO of eMortgage Logic in Fort Worth,
Texas, and a form er Freddie Mac director. "I  st ruggle with the idea of people saying,
'Get r id of Fannie and Freddie. ' But  there is no secondary market  to take over for
them. I t  would take a m inimum  of three to five years for the FHFA to wind down the
GSEs, and a lot  of economic events need to occur first  in order to make that  happen."

Titan Lenders' Lee is concerned about  cont inuing the current  housing finance market
schemat ic.

"The FHFA is t rying to create a healthy and robust securit izat ion m arket  where there
is none,"  she says. "And no one is stepping up to the plate, which makes the GSEs
more of a placeholder instead of m oving the market  back to where it needs to be."

"Fannie and Freddie will be replaced at  some point ,"  says Total Mortgage Services’
Walsh. "But  it  is easier said than done. I  don’t  see this as a short - term  goal - it will
take a long t ime to replace what  Fannie and Freddie do for the mortgage m arket ."

For Carr ington Mortgage Holdings' Sharga, the problem is that  the current  focus is
only on the short  term .

" I t  is st ill not  clear what FHFA has for a long- term  plan, other than a vague plan of
bringing capital back into the market ,"  he says.

Yet  eMortgage Logic's Sells wonders if too m uch pressure is being dum ped on the
FHFA to lead the way.

"The FHFA is not  the be-all/ end-all,"  he says. " I t does not  have all the answers. I
think they're just  as confused as anyone else in the indust ry. They are in almost  an
unfair  and unenviable posit ion."

Page5 of 13MortgageOrb: The Mystery Of The FHFA: New Leader Or Rogue Agency?

8/29/2012http://www.mortgageorb.com/e107_plugins/content/content.php?content.11956



Phil Hall is editor of MortgageOrb. He can be reached at hallp@m ortgageorb.com.
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" I f you do principal forgiveness, who is it  benefit ing?" DeMarco asked in his
Financial Tim es interv iew. "Doing principal forgiveness is what  would protect the big
banks."
How is that? F and F own the loans not  the banks. Banks are already doing principal
reduct ions ontheirr  own loans. I t  would help the tax payers, underwater
homeowners, the economy, and fannie and freddie, thats who it would help.

E W  Brossm an
23 Jul : 20: 41
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I  think we are on the sam e side.

I n 1993 our nonprofit bought  a 1st  m ortgage from a California bank on a Denver
property. The note was in default ,  it  was upside down, and the propert y was in
disrepair . Sound fam iliar?

We bought  the note for a deep discount  and CRA LMI  credits.

We did exchange with the mortgagor:  he gave us t he property and we release him
off the mortgage. No forgiveness of debt , no 1099's and no bad credit report ing as
opposed to a short  sale. Old owner could become a new buyer in less than 2 yrs
instead of 3-4 yrs.

All of the negot iat ions were over a few phone calls.

After we secured the property, we rehabbed and sold to a LMI  fam ily.  Made a huge
difference in the neighborhood.

We did not  cont inue this avenue as there were many other special buying
opportunit ies available t o npo's then.

Could we br ing this process back and make a difference in m ortgages t rying to get
through the short  sale maze?

Any feedback would be great ly appreciated.

Bill Brossm an, Director
Home Ownership Mortgage Educat ion (HOME)

www.hom e-grant .org
grantsforhom e@yahoo.com
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